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ARGUMENT

Respondent asserts “the legislature could not have intended S.C. Code §
16-11-440(C) to take away a right citizens already had not to retreat before the
immunity act was ever passed.” (IBOR at pp. 12). Her position is problematic for
two reasons. First, the proper interpretation of S.C. Code Ann. § 16-11-440(C),
which would find the presumption afforded does not apply when a homicide
occurs in one'’s residence, is not inconsistent with longstanding South Carolina
law regarding the duty to retreat. The principle that one does not have a
common law duty to retreat in her residence still holds true. Respondent would
not have to show that she had a duty to retreat at trial.

Second, contrary to the implication of Respondent’s assertions, the
limitations presented by S.C. Code Ann. § 16-11-440(C) do not create a
nonsensical result in this case. Respondent’s interpretation of the statute
essentially requires that immunity be granted any time a defendant can establish
he or she acted in self-defense. Appellant submits that such an interpretation
would be inconsistent with the legislature’s intent. Clearly, the legislature did not
intend for all cases involving self-defense to be subject to a determination of
whether immunity should apply. Appellant submits that the limitations outlined in
the application of § 440(C) reflect the legislature’s intent to leave cases like

Respondent’s for a jury determination.



CONCLUSION

For the foregoing reasons and the reasons stated in the Brief of Appellant,
Appellant respectfully requests this Court vacate the trial court's Order Granting
Immunity from Prosecution to Defendant and remand the case for a jury trial.
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